
( E )  Li2biliries re la ied io my obiieauons under Seciion 4980B or h e  
Internal Rebenue  Code to provlde continuatioo of group medical coverase on and after 
h e  Early Funding Date with respect Io any employe  or former employee ernptoyea in 

conneciion with the Business or other qiiaiified benefic)- but only to the exrent Buyei 
ma? be required tc assume my such Liabiliv h!! Law 

1 .  - ., Exciudec‘ L l a h i h  Buyer shall not assume. and snall nor be 
deFiiiec 1 0  h J v e  aswrned .  an! L:abiiiiies of Seller: a n d  Sellers shall be solely and 
exclusivsly liable a n d  shall i n a e m i y  and  hoic harmles: Buver and its Affiliates with 
rtspccl 10 aU L i a h i l i t i e ~  of Scller: nine1 than tiit. A s s u ~ e a  Liabilities Lnciuding those 
Lldhiiiiles sei fonh belou (co l~ec l i ve ! ! .  the “EExcluaed Lldbditier”) 

( a i  . k > b  Liaoililies u h c h  arise u hcther before, on or afier the 
Closing, out of, or LE co~uiec!~oi: with, the Excluded Assets. includmg any Contract 
which IS not a n  Assumed Contract. 

@;I A n y  Liabilities under the Assumed Contracrs or accounts payable 
to the extent not assumed piirsuant lo Secrion 2 3 .  

(c) A n y  Liabilities ansing from a breach of an Assumed Conuact to 
the extent that the event or stare of facts givmg nse to such Liability occurs pnor to the 
Early Funding Date, 

(d) Any Liabilities ansing out of, or in connection with, any pending 
or threarened Lirigarion anslng out o f  the operanon of rhe Busmess to the extent that the 
event or state of facts givmg nse to such Liability occurs pnor to the Early Fundmg 
Date, 

( e )  Any Liabilities ansing out of or in connection witk any 
indebiedness of Sellers or any of theu respective Affiliates to thelr lenders, noteholders 
or o!henvise (other than, to the extent provided in Section 2 3, post-petition Liabillues 
relatmg to Assumed Contracts which are charactenzed as capital leases by Sellers), 

(9 Any Liabilities for whch  Sellers have rece~ved an lnvoice whlch 
IS not taken mto account in the dererrmnatron of Early Funding Date Worlung Capital, 

Liabdities related to Shared Technologles or the Shared Hosung (g) 
Busmess, 

(h) 

(I) 

Liabilities related to the Owned Real Properry, 

Any Liabilities of Sellers or any Affihate thereof (or any 
predecessor thereto) relahng to Taxes (other than Transfer Taxes referred to in %GK?! 

in any penod (or portion thereon ending on or before the Early Funding Date; 
and Taxes descnbed on Exhibit IC), mcludmg all Taxes atnibutable to or mcurred 

0) All Liabilities of any Seller, any of theu Affiliates or any 
predecessor of any Seller resultmg from, caused by or ansmg out of, duectly or 



indirectly. [ne conduct cf the Burincss or ani. Sellers' o: an )  of their Affiliates 
o;*.nership operation or k n > e  trf any propenier or assets or any propenres or assets 
prrviousi! iusec in the Bustries5 b? any Seller, any o r t h e z r  .Affiliates or a n y  predecessor 
of any  Sellrr or any o f  their .4f*Aliates at any  time prior to the Early Funding Date, h a t  
cons~i~ute .  mav constiruir or ar: alleged to constitute a violation of or Liability arising 
u i d s r  a n y  Envi rurunentd  Law or other Law mcludlng any slate or federd 
cumunic.iilons l a w  or regulation. 

(ki  1 1 1  1Liabil it;es ansing from or relatmg to the employment, or 
lermin3;ion ol~ernploynenr. of a n y  Employee, former Employee, utdependent contractor 
or contingent worker with respect to the Business, including pursuant to Employee 
Benefit Pims, other than tlioiz spccirically assumed pursuanl  to Section 2 3 and 68 
I w c i n  and 

( l j  All Liabiliiies ansing from or relatut! to any collective 
bargaining agreement, ~lcludine any obligation for beiefirs to employees covered 
tnereunder and. specifically, any LMulhemplo yer Plan liability 

2 5 Non- rransferred Assels Norwiihstandmg the foregoing 
proi'isions of hrhcle 11, and subject to Section 6 2 and the Operating Agreement, the 
pames agree that, to the extent that as of the Closmg ( I )  certain of the Acquired Assets 
cannot be transferred to Buyer pending the issumce of further FCC Consents or Slate 
PUC Consents or (11) certain of the Acquired Assets are associated with one or more 
In!rrcunne;tion agreements, for w h c h  the ILEC's consent i s  required and which are 
reasonably necessary, m Buyer's sole discretion, io the operauon of the Acquired Assets 
("Required Lnterconnection Aueements") and receipt of any ILEC consents or expiration 
of any notice penods necessary to assign such Requued Interconnection Agreements 
remains pending as of the Closmg. Sellers shall retain such assets (the 'Won-Transferred m') pending receipt of  such consents or expiration of such notice penods. For the 
avoidance of doubt, Buyer shall have the nght, tn its sole discrehon. to designate any 
Acquired Asset (mcluding any Required lnterconnecrion Agreement) as a Nom 
Transferred .4sset h g  the penod that the Non-Transfened Assets are held by Sellers, 
Buyer wdl provide management services to Sellers pursuant to the Operating Agreement. 
Upon receipt from tune to time of any such necessary consents, such NomTransferred 
Assets as are subject to such consents shall be transferred to Buyer and Buyer will 
assume all related Assumed Liabilities, and withm five (5) Busutess Days of Buyer's 
wnnen request, Sellers will deliver a bill of sale and the requirements of Section 3 1 
below shall have been deemed to be satisfied as if such NorrTransferred Assets and 
related Assumed Liabilities had otherwise been transferred to and assumed by Buyer at 
the  closing^ With respect to  assets that are designated by Buyer as NowTransfemed 
Assets and w h c h  are not subject to o b t a m g  any further consents after the Closing, such 
Non-Transferred Assets shall be transferred to Buyer and Buyer will assume all related 
Assumed Liabilities, w i t h  five (5)  Business Days of Buyer's wntten request, at whlch 
time Sellers will deliver a bill of sale and the requirements of Section 3. I below shall 
have been deemed to he satisfied as if such Nort-Transfemd Assets had otherwise been 
transferred to Buyer at the Closing In addition, KomTransfemd Assets shall include all 
of the Seller Marks, which shall be licensed to Buyer upon the Closmg as set forth in the 



Operarmg Agreemen! Afrer the  expirziion or ie,minalion of the Operatin_p .4yeemeni 
upon t h c  w i r i en  request of Buyer. al l  r!$ht title and interest tr and to the Seller Mark5 
shall be rrarisfcned t r  anc  e s t  tn Buyer 

1- 6 Conrrac! Assignment Notwithstandin_e any provision io the 
conuaq heietn, B u y  a n d  Sellers agree thdt  here  shall be excluded from the Acqu~red 
.Assets a n y  .Assumed Contiact t h a i  ! I  no1 asci-mable o r  oansferable pursuant to the 
B a r n p i c .  Colic u'iL!muI Ifit corsent ci  zn! Percon other t h a n  Sellers or a n y  A f i l i a r e  o; 
Sellers. to the extent that tuck, c m e n i  shaii  not have been p v e n  on or pnor to the 
C , O F L ~ ~ .  proriaea hou-e,ei l h a l  Sellers s t d !  w e  cornrnercial!) reasonable effona 
j inc ludng proseiuiion 01 appiopnare r~ioiiun.~ pursuani  lo Section 365 of the Bankruptc) 
Code) io endeavor to obtain al!  rectssar, consents io the a s s ipnen i  thereof, and, upon 
oblaiolng tine re@uisitr coiisenrz thzrerc. such .4cquued Asset shall be assigned io Buyer 
Notwiihstaramg any provision io iiie contrary herem, buyer  and Sellers agree that all  
reasonable out-of-pocket costs and  expenses (other than Cure Amounlsi incurred relatmg 
io Sellers' assignmen1 io Buyer of tk Assumed Contracts set forth on Schedule 2 6 of ihe 
D~sclosure Schedules shall be shared equally berween Buyer on the one hand and Sellers 
on the oiher hand 

2 7 Altema~ive Structure lvorulthsianding Section2 I ,  aAer the Sale 
Order Approval Date, Buyer shall have the right,  on at least fifteen (15) Business Days 
notice to ATI, to requlre Sellers to transfer immedately pnor to the Closing, some or all 
of the Equipment or other Acquued Assets to one or more newly formed Delaware 
lirmted liabiliry companies io be formed and owned by one or more Sellers If Buyer 
gives such notice, the mernbershp interests in such lunited liabiliry companies shall be 
deemed Acyuued Assets hereunder and Buyer shall acquire such membership meres& at 
the Closing without the payment of any addtional conslderation Buyer shall be 
perrmtted to give one or more notices pursuant to this Section 2 7 In addinon, at Buyer's 
option, a sirrular procedure will apply to any Equlprnent or other Acquired Assets which 
constitutes a Non-Transferred Asset Fifty percent (50%) of all reasonable out-of-pocket 
costs and expenses mcurred ~n connection with Sellers' performance of this Section 2 7 
shall be borne by each of Buyer on the one hand and Sellers on the other hand 

ARTICLE 111 
CLOSING 

3 I Closing. Transfer of Possession, Certain Delivenes 

(a) Unless t h s  Agreement shall have been terrmnated and the 
t~ansactions herein contemplated shall have been abandoned pursuant to Article 
hereof, the closvlg of the transactions contemplated herem (the 'C-) shall take 
place no later than the fifth (5th) Business Day following the date on w h c h  the. 
conditions set forth m Article VI1 have been satisfied or waived (other than those 
conditions with respect 10 actions of the parties to be taken a t  the Closing itself, but 
subject to the satisfaction or waiver of such conditions), or on such other date as the 
parties hereto shall mutually agree; provided, however, that i f  the Closing would be 
scheduled to occur less h a n  two (2) Business Days after the receipt of the performance 
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reports for Lle pnor rnonvl referred to in Section 6 ?id) hereof. Buyer shall not he 
r-auired to [ 1 0 s ~  unIil Two (2‘1 Business Days aher its receipt 0: such performance 
reports Thc Closme snall  be held a t  the offices of h k l a n d  6r Ellis LLP, 153 Eest S j r d  
Streei, Neu ’fork  New York 10022 at 5 00 p rn . local time unless rhe pmiec nereto 
o l h e w i x  apree The acruuzl m e  a n a  d21c of [he Closing are herein called the ‘C- 
we ’’ 

i t ? i  41 thr Clorinz Sei l r r :  shall deliver to Buver 

( I )  S. d u l y  ehccuted bil l of saie substanrially in the form 
enzcnea herelo 3 s  Exhibii D 

iii; 

( iu )  

cenified c o p  o f  th: Sale Order. 

The officer’s cemficate required to he delivered pursuant to 
Section 7 Z ( c )  hereof. 

(iv) 

(v) 

Assignments of lease and customary title affidavits, 

A ceniflcatlon of nowforeign status for each Seller in the 
form requued under T r e a s v  Regulation Section I 1445-2@), and 

(VI) 
and subslance reasonably acceptable to Buyer and Sellers, as may be necessary lo convey 
the Acqulred Assets IO Buyer or Buyer’s designee 

All other msuuments of conveyance and transfer, in form 

(c) At the Closmg, Buyer and Sellers shall take the actions specified 
III Section 3 2 ( c )  and Buyer shall dehver IO AT1 (on behalf of Sellers). 

(I) All certificates requued by all  relevant taxing authonties 
that are necessary to support a n y  avatlable exemption from the imposttion of Transfer 
Taxes, 

(a) 
authonzmg the execution, delivery and performance of the Transaction Documents and 
the transactions contemplated by th~s Agreement, 

(iti) 

Certified resolutions of the Board of Duectors of Buyer 

To the extent shareholder approval IS required, certified 
resolutions of shareholders of Buyer authonzlng the execution, delivery and performance 
of the Transaction Documents and the transactions contemplated by this Agreement, 

(iv) The officer’s certificate required to be delivered pursuant to 
Section 7.3(c], and 

(v) assumption agreement substantially in the form 
attached hereto as EXhlbit E 
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jd) M e s s  [his Agreemen! shall h a w  been terrmnared and [he 
transactions herein contemplated shall have been ahandomd pursuant to h i c k  Vlll 
hereof, no later than the f i f th  (5th) Busmess Day followine the date on which the 
condiiio~s set forth LC Sectmns 7 1, 72 and 2 have been satisfied or waived, or at such 
othzr date d s  the panies herero shall mutually agree (the “Earlv Fundlne Date”), (I) 

Buyer shall ( A )  deliver ( 1 )  the C ~ s h  Purchase Pnce, PIUS or rrunus, the applicable 
adju5hnenls to  the Purchase Pxce 3s set fonh in Section3 2(b) below and (2) the XO 
Cormon Srock. into escrou as described m Section 3 2, (B) execute and deliver the 
Operalin_e Ageement and ( C )  commence operation of rhe Buslness under the terms of 
the executed Operating Agreemznt, (11) Seller shall execute and deliver the Operating 
Areernen1 and (111) upon the Early Funding Date, [he nsk of loss shall transfer to 
Buber. a n d  Buyer’s  obhgaLion to close Ihc transactions coniemplaied hereby shall 
become unconbtional and ~ ~ e v o c a h l e  

3 2 Purchase Pnce 

( a j  The ‘Furchase Pnce” consists of ( I )  Three Hundred Eleven 
,Miillon and Two Hundred Thousand Dollzrs ($31 1,200,000 00) (the ‘Cash Purchase 
Pnce”), as such amount is adjusted pursuant to Section 3 2(u, and ( i i )  45,380,000 
shares or common stock of Buyer, par value S 01 per share (the ‘ X O  Common Stock“) 
(subject to adjustment for stock splits, stock dividends, share exchanges, 
recapitalizations, share combmations and reorganizallons and other strntlar uansactions 
occumng aher the date hereof) 

(b) In the event of an Early Funding Date, Buyer shall (I) wlre 
transfer the sum of: 

( I )  

( 2 )  

the Cash Purchase Pnce. plus or mums 

the Lrutid W o r h g  Capital Adjustment (if any) set 
forth u1 Section 3 4(0, minus 

(3) 

(4) 

(5) 

the Adjustment Escrow Amount, m u s  

the Earnest Money Deposit, rmnus 

the portion of the Performance Adjusment Amount 
that is to be settled in cash (if any) as determined in accordance with 
Section 3 6(al, plus 

(6) 

(7) 

the Deposit Adjustment Amount (if any). plus 

the Non-ILEC Cure Adjustment set forth in 
Section3 5(c) (the Cash Purchase Pnce, as so adjusted is referred to hereln 
as the “Adjusted Cash Purchase Pnce”) and 

(ii) deliver 45,380,000 shares of XO Common Stock (subject to 
adjUSbnent for stock splits, stock dividends. share exchanges, recapitalizations, share 



comhmtionr ana reorganizations md other similar trar.saciionc occurnng afier the date 
hereon ( Ihe  m s e  Pnce Escrow Stock’ and togefher with the .4dpsted Cash 
Purchase Price. the ‘Purchase Pnce Escr@ui.j, in each case into an escrow account ( the  
‘Purchase Price Escrow Account’? w l h  a b a d -  to he mutually a p x d  upon to act a i  
escrow afent i fhe ‘Purchase Price Escrow Aeent”) pursuant to an escrou agreement, to 
be enlcred i n i r  on t h c  Earl! Fundme Dale (rhe ‘Purchase Price Escrow Aereemen1”j. 
m o n f  ,471 ATC‘A. Buyer and the Purchase Pnce Escrow Agent, substantially rn the 
Corn of Exhibi t  I - 1  t,ereto. and otheruw in fom? a n d  subsrance reasonabl! acceptable IC 

411 i T C U  a n d  Buyei i f ier  the Early Fundin? Dare a r d  unh l  the Closing Date, Buyer 
s h l i  male diidrLiPna! deposits of cernrnon stock oiBuyer  In h e  ebeni of any stock spliti. 
:lock di\idends shdre exchanges, recapiia!izations. share combinarions and 
reorgamzarimi and othc r ~ l m i l d ~  rraniaciions occurrin: afier the Earl\’ Funding Date 

(111) w u e  transfer tne Adjusnnent Escrou, Amount mto an 
escrow account ithe “.4dlusrment Escrow Account”) with a bank to be mutually agreed 
upon to dct  d s  escrow agent (the “.Adiusrmenr Escrow Aeenf ”) pursuant to an escrow 
apeemeni, t o  be entered into on  the Early Funding Date ( b e  “Adiustment Escrow 
Aueernent”), among AT]. ATCR’, Buyer and  the AdJustment Escrow Agent, 
subsrantiall) m the form of Exhbit  F-2  hereto, and otherwise in form and substance 
reasonably acceptable 10 ATI. ATCW and Buyer 

A n y  payment Seller; are obligared to make to Buyer pursuanf to Sectlons 3 4 andor  36 
shall be paid from the Adjusment Escrow Amount plus accrued merest thereon After 
payment of any requlred amounts pursuant to Sections 3 4 and 3 6 ,  the AdJusment 
Escrow Agent shall release the residual amounts of the Adjustment Escrow Amount 
remining m the Adjustment Escrow Account to AT1 Notwithstandmg the provisions of 
h s  Section 3 Z lb ) ,  m the event the Closmg occurs before the Early Funding Date. the 
Closmg Date shall be subshtuted for the Early Fundmg Date for all purposes and for all 
of the provisions of this Section 3 2(b) 

(c) Upon the Closmg Date, (I) Buyer shall, subject to the t e r n  and 
conditions of tiUs Agreement, assume the Assumed Liabilities, and (11) Buyer and 
Sellers shall deliver a jomt wnnen notice to the Purchase Pnce Escrow Agent duecting 
the Purchase Price Escrow Agent to pay to AT1 (on behalf of Sellers) by wue transfer of 
m e d i a t e l y  available funds to an account or accounts designated by AT1 (on behalf of 
Sellers) the Adjusted Cash Purchase Price and the Earnest Money Deposit, to dellver to 
AT1 (on behalf of Sellers) tbe Purchase Pnce Escrow Stock and delwer to Buyer all 
earmngs accrued thereon in the Purchase Pnce Escrow Account 

3 3 Earnest Money Deposit On February 9,2004, Buyer paid an 
eamest money deposit equal to Thrty Million Dollars (S30,000,000) (the ‘2aL? 
Money Deposit”) in ~mmed~ately available funds, by wire transfer to ATI. Withut five 
( 5 )  Business Days following the execution of this Agreement, Sellers w l l  deposit the 
Earnest Money Deposif mto the Purchase Pnce Escrow Account. At  fhe Early Fundmg 
Date, the Earnest Money Deposit shall be deducted from the Cash Purchase Pnce rn 
accordance wtth Section 3.2(b) If  Buyer t e m a t e s  this Agreement m breach of Section 
- 8. I hereof or if AT1 ternnares t b s  Agreement pursuant to Section 8.1 lbl (when Buyer 



O o e i  not h a w  the nghi to lermtnate this Agreemeni pc:suant to Section 8 I(b) due to 
breach of the Agreemrnt by Buyer) or Sectlon 8 I id)  pursuant to a breach by Buyer, then 
Buyer and Sellers shall within two ( 2 )  Business Days of such teminarion ( I )  deliver a 
!oini wnnen nolice to the Purchase Pnce Escrow Agent lo deliver the Eamest Money 
Deposit to Sellers and (ilj deliver the accrued interest [hereon 10 Buyer, by wire transfer 
o i  imnediately available funds and Sellers shall have no funher obligations to Buyer. 
prmided. that m no even! shall the payment of the E m s !  Money Deposit Imit any other 
remedies Sellers may habe agamsi Buyer II! the event of 2qy such temnai ion I f  h s  
4gr remrn t  is tenninated for a n y  other reason. then Buyer and Sellers shall wthin two (2)  
Businesb Days of such terniliialion deliver a jomt w h e n  nonce to the Purchase Pnce 
Escrou Agent to deliver the Earnest Money Deposit plus accrued interest thereon to 
Buyer b y  wire transfer of unmediaieli available funds 

j 4 

(a) 

WorLne  Capiial Purchase Pnce Adiuslment. 

No1 less than five ( 5 )  Business Days pnor to the Early Fundmg 
Date, Sellers will prepare and deliver to Buyer a good faith estimate ofthe Net Worlung 
Capital as of the close of business on [he day immedately preceding tk Early Funding 
Date (the “Estimated Earlv Fundme Date Workmg Capital”) Sellers will prepare the 
Estmated Closmg Workmg Capital in accordance with G A A P  and consistent wth 
A Jl’s preparation of its unaudited balance sheet as of September 30,2003. 

(b) As promptly as practicabie, but no later than sixty (60) Busmess 
Days after the Early Fundtng Date, Buyer will prepare and deliver to AT1 a good faith 
calcula~~on of Net Workmg Capital as of the Early Funding Date (the ‘Early Fundmp, 
Date WorkJnE Capital”) Buyer wll prepare the Early Funding Date Working Capital in 
accordance with GAAP and consistent with ATI’s preparation of its unaudtted balance 
sheet as of September 30, 2003 Anached as Exhbit G IS a schedule showmg the 
calculation of Base Working Capital 

(c) If Sellers disagree with Buyer’s calculation of Early Funding 
Date Worhng Capital, Sellers may, wthm fifteen ( 1  5 )  Busmess Days after delivery by 
Buyer of the statement pursuant to Section3 4(b), deliver a notice to Buyer disagreeing 
with such calculation and setting forth Sellers’ calculation of such amount. Any such 
notice of disagreement shall specify those items or amounts as to which Sellers disagree, 
and Sellers shall be deemed to have agreed with all other rtems and amounts contalned 
rn the caiculation of the Early Fundmg Date Working Capital. If Sellers do not raise 
any oblections to the Early Funding Date Workmg Capital withm the period described 
herein, the Early Funding Date Worlung Capital wlll become fmal and binding upon 
Buyer and Sellers 

(d) If a notice of disagreement shall be duly delivered pursuant to 
Section 3.4(c), Buyer and Sellers shall, during the fifteen ( I  5) days following such 
delivery, use their commercially reasonable effons to reach agreement on the disputed 
items or amounts m order to determme, as may be required. the amount of Early 
Fundmg Date Worhng Capital. If d m g  such period, Buyer and Sellers are unable to 
reach such agreement, they shall promptly thereafter cause representatives from the 



Dallas offici. o f € m s l  6r 1 oune L L P  (or, if b e  Dallas office of Ernst & Young LLP is 
not independent of Buyer and  Sellers. then an alternativr "Big Four" accounting fm 
mutually ag-eeable to Buver and Sellers) which representatives have not been engaged 
or rmploycd w l t b  the past five ( 5 )  years by Buyer, Sellers or any of their Affiliates 
(or,  if Seliers and Buyer agee  to another narionally recognized independent accounting 
fmn  such other firm) (the ",4ccountm&? Referee") to review this Agreement and the 
disyuiea items or m o u n t s  io; ~ i e  purpose of calcuiatmg Early Funding Date Worktng 
Capmi ( i t  bein: uflderstood tha t  in m&ng such calculztion, the Accounting Referee 
Chdll be functioning as an expert and mt as a n  arbitrator) In rnakmg such calculation, 
[he .Accountmg Referee shall consider only rhose i t e m  or amounts as to which the 
panles have disagreed The Accounnng Referee shall deliver to Buyer and Sellers, as 
promptly as practrcablr (%ut m any case no later than thin?. (30) days from the datc of 
engagement of the Accountmg Relereej, a report settmg forth such calculation. Such 
repon shall be final and bmdmg upon Buyer and Sellers The cost of such renew and 
repon shall be borne by Buyer and Sellers m the reverse proportton that the aggregate 
dollar aniounts of disputed items which are resolved in favor of Buyer or Sellers (as 
applicable) bears to the aggregaie d o h  amount of all disputed items resolved by the 
Aciountmg Referee 

(ej  Buyer and Sellers shall. u ld  shall cause theu respective 
Representatives to, cooperate and assist m the calculation of Early Fundmg Date 
Worlung Capiial and m the conduct of the review referred to in S m ,  including 
providmg reasonable and tunely access to the books, records, work papers and 
personnel involved in prepanng these calculations 

(0 If Esnmated Early Funding Date Worlang Capital (9 exceeds 
Base Worlung Capital, then at the Early Fundmg Date, Buyer shall pay mto the 
Adjustment Escrow Account an adhtional amount of cash equal to such excess or (3 is 
less than Base Worhng Capital, then the Cash Purchase Pnce will be reduced by an 
amount equal to such deficiency Any adjustment pursuant to this Section3 4(fl IS 
referred to herein as the '9nit1al Worlang Capital Adiustment " 

( 9 )  If Fmal Worlung Capital equals Estimated Early Funding Date 
Workmg Capital, and i f  no further payments are or may become due pursuant to Sechon 
- 3 6 hereof, then withm three (3) Busmess Days of the later of the Closing Date or the 
fmal determinabon of such amount pursuant to t h ~ s  Sectlon3 4, Buyer and Sellers shall 
deliver a jomt written nohce to the Adjustment Escrow Agent pursuant to the 
Adjustment Escrow Agreement instructmg the Adjustment Escrow Agent to pay the 
Adjustment Escrow Amount plus the accrued interest on such amount (by wlre transfer 
of m e d i a t e l y  available funds) to Sellers 

(h) If Fmal Workmg Capital exceeds Estimated Early Funding Date 
Workmg Capital, then withm three (3) Busmess Days of the later of the Closmg Date or 
the final detemnation of such amount pursuant to thts Sectton 3 4, Buyer shall pay 
such amount (by wire transfer of m e d i a t e l y  available funds) to Sellers and, i f  no 
further payments are or may become due pursuant to Section 3 6 hereof, Buyer and 
Sellers shall deliver a wntten notice to the Adjustment Escrow Agent pursuant to the 



-\d!usimenl E x r o w  Agreemen1 Insrmciin,o the AdjuSlment Escrow Agent to pay the 
hdiusmenl Escrow Amouni plus the acc i ed  interest on such amount (by wire transfer 
cf iinmedialely available funds1 IO Sellers 

(I) I f  Fmal Worhnp Capital is less than Estimated Working Capital, 
tnen w i t h i n  Lvee (3) Busjless Day: of the later or the Closmg Dare or the final 
cetenninalion of such 2mounl pursuani 10 t t u s  Section 3 4 .  Sellers and Buyer shall 
c e h ~ e :  i wr!itcn notice to [he .Ad!uimient Escrou, Agenr pursuant lo the Adjusrment 
t s c r o u  .Agreement msrmctinp t h e  Adjustment Escrow .Agent to pay sucb deficit amount 
plus the accrucd Inferesl thereon oul of the Adjustment Escrow Account (by wue 
rrdnsier of immedately available funds) to Buyer, provided that the Adjusment Escrow 
AccounI shall be the sole source of payment for any suck deficiency and in no event 
shall Sellers be otherwise liablr for any such deficiency To the extent any Adjustment 
Escrow h a u n t  rernams afier payment of any such deilcil, and i f  no further payments 
are or may become due pursuant to Section 3 6 hereto, Buyer and Sellers shall deliver a 
wniien nonce to the Adjustment Escrow ASent pursuant to the Adjustment Escrow 
Agreement inslructing the Adjustment Escrow Agent to pay the remalning Adjustment 
Escrocv Aniount plus the accrued inleresr on such amount (by wire transfer of 
immediaiely available funds) Io Sel!ers For purposes of this Agreement, ‘?A 
Workme Capital” means Early Fundtng Date Worlang Capital (I)  as shown in Buyer’s 
calculation delivered pursuanr IO Section 3 4cb) i f n o  notice of dsagreement wlth 
respect thereto is duly delirered pursuant to Section 3.41~2, OI (11) i f  such a nohce of 
disagrsement is delivered, (A )  as agreed by Buyer and Sellers pursuant to Section 3.4(d) 
OJ (B) m rhe absence of such agreement. as shown m the Accounting Referee’s 
calculation delivered pursuant to Section 3 4(d) 

6) A n y  adjustment under t h ~ s  Section 3 4 shall be treated as an 
adjustment to the Purchase Pnce for federal, state and local income Tax purposes. 

3 5 Cure Pnce Adiustment 

(a) The Cure Amounts, if any, as deterrmned by the Bankruptcy 
Court, necessary lo cure all defaults, if any, under AJlegiance’s l~terconnection 
agreements with mcumbent local exchange carriers (‘-ILECs”), together with any other 
payments made to settle pre-Pehtion dlsputes between any of Sellers or the Operatmg 
Subsidianes and ILECs under such agreements, under tanffs or otherwise after the date 
hereof (the ‘SLEC Cure Amounts”) shall be resolved in accordance with thus Section m. Buyer and Sellers shall work cooperatively and In good faith with respect to 
paymg, objecting to and sen& the ILEC Cure Amounts, i t  bemg understood that an 
pre-Petition accounts receivable of Sellers or the Operating Subsidianes owed by ILECs 
(the ‘PLEC Set Off Amounts”) shall be set off agamst the ILEC Cure Amounts and 
thereby used as currency to pay the lLEC Cure Amounts 
Cure Amounts (whether III cash or by applicahon of the ILEC Set Off Amounts). Buyer 
and Sellers agree that subject to th~s Section 3 5 ( a ) ,  Buyer should have standing LII the 
Cases with regard to ILEC Cure Amounts and the patties shall take such position in the 
Cases. 

Sellers shall pay all ILEC 



Notwitistand:n_~ anyIhtnp herein lo [he contrary (including 
6JkJ pnor to rhe Sale Order Approvd Date. as between Buyer and Sellers. Sellers 
shall have soie conuol over iheu business relarionshps. mcluding without limitanon, the 
exciusive nght to negotiaie and seflle with the ILECs, and shall be permifled to iemunate. 
adopt 2nd amend interconnection agreemenrs bul shall not pnor to such time settle any  
ILEC Cure Amounts in a manner which would be mjunous m a n y  matenal respect io 
buver without Buyer’s consent j w h c h  wII not be unreasonably withheldj or rake any 
action (including as specified above) i f  ihe inient or reasonably aniicipated consequence 
thereof is or would be to m!ure in an! malenal respecr to Buyer’s contlnumg relationship 
wtih such l l E C  after the Closing Dale Buyer shall be permitted to participate in any 
sucn negouarions and  shall be kepi rcasonably informed by Sellers of the process 

(b)  Ifdeposits are required by ILECs in  comection with establishing 
new miercotmec[ion ageemenis for the Business between the date hereof and h e  Early 
Fundmg Date and such deposits are outstanding at the nme of the Early Funding Date, 
the Cash Purchase Price shall be increased h y  a n  amount (the “Deposir Adlusrment 
Amount”) equal to seventyfive percent (75%) of the rust $13 million of such deposits 
and one hundred percent (100%) of the deposits above %I3  rmllion 

(c) The Cure Amounts, if any, as detemuned by the Bankngtcy 
Court, necessary to cure all defaults, i f  any, under the Assumed Contracrs. other than the 
ILEC Cure Amounts (the Ton-ILEC Cure Amounts”) shall be resolved m accordance 
with ttus Section 3m Buyer and Sellers shall w r k  cooperatively and m good faith 
with respect to paying, objecting to and settlmg the Non-ILEC Cure Amounts, :t bemg 
understood that all pre-Petition accounts receivable of Sellers and the Operating 
Subsidiaries owed by nortlLECs (the ‘VowILEC Set Off Amounts”) shall be set off 
against the NowlLEC Cure Amounts and thereby used as currency to pay the 
Non-LLEC Cure Amounts Buyer and Sellers agree that given tlus Section 3 5(c). Buyer 
should have sranding m the Cases with regard to NorkILEC Cure Amounts and the 
panies shall take such position in the Cases. The treatment of the NomlLEC Cure 
Amounts and all matters related thereto under the Bankruptcy Plan shall be reasonably 
acceptable to Buyer. Sellers shall pay all Non-ILEC Cure Amounts (whether tn cash or 
by application of the NorkILEC Set Off Amounts), provided that if the Non-LEC Cure 
Amounts are more than $1 I million, the Cash Purchase Pnce shall be mcreased by an 
amount equal to the lesser of (A) two-tiurds of the amount by whlch the Non-ILEC Cure 
Amounts exceed $1 I milhon and (B) $8 rmlhon 

The adjustment to the Cash Purchase Pnce pursuant to this Section 3.5(c) 
is referred to herein as the Won-ILEC Cure Adlurtment.” If as of the tme of the Early 
Fundmg B t e  any reserves are established w t h  respect to disputed NomlLEC Cure 
Amounts pendmg resolution of such disputes, the Purchase Pnce adpstment provided UI 
h s  Section3 S(c) shall be made, with respect to the agreed NorkILEC Cure Amounts, 
at the Early Funding Date, and with respect to any such reserved mounts ,  within two 
( 2 )  Busmess Days following the resolution of the disputes. 

(d) Subject to Section 8.3, (I) on February 13, 2004, Buyer 
designated the (A) Real Property Leases identified on Schedule 4 21 of the Disclosure 



Scheoules and (B) other kxecuton. Conudcrs that are destpated with an astensk on 
Schsdule 4 20 thai  arz to br assumed b? Alleeiancr and not rejected pursuant lo sectlon 
>65 of the Bankruptcy Codr and ( i i )  at least (20) days prior to the date of the 
Banhp tc !  Court's confinztion of the Bankrupicy Plan, Buyer shall designate other 
E Y K C I J I O ~  Contracts that &K IO bs zssurned by Allepimce and not re~eckd pursuant to 
scct!on 365 of the Bankruptcv Code (colleciively, the "Assumed Conrracrs List") (those 
Cortracls ~~i i rna te ly  set forth on ihe Assumed Conoacts List and as Addinonal 
.As.umed Contracts pursuani  io Section 8 :, i f  applicable are referred to hereln as the 
""siumed Conuacts") Such assumpiion and,  m the case of Assumed Contracts to 
which eirher Seller IS  a parry, assignment by Sellers shall be made at the Closing, 
problded. -, thai  the ass!pnicnt to Buyer of any Assumed Contract related to 
Non-Transfered Assets shall occur on the later of (1) the Closing or (11) State PUC 
Consenr or FCC Consent as applicable At Buyer's discretion. Allegiance agrees to 
zssurne or reject any Executory Contract. m whole or m pan, to the extent portions of 
such Execuiory Contracis are severable Buyer and Sellers agree to keep confidedial 
and not d~sclose to anyone except ( x )  legal counsel for the Crehtors Committee in the 
Cases and the agent to Sellers' senior lenders, provided, k~ such counsel and agent 
have  executed confident tali^ agreements reasonably acceptable to Buyer and Sellers 
pricr to such disclosure and (y) a s  otherwise required by Law, the Executory Contracts 
that are identified by Buyer as Assumed Contracts 

3 6 Performance Pnce Ad~ustmenl 

(a) AI least two ( 2 )  Busmess Days prior to the Early Fundmg Date, 
AT1 shail prepare and deliver to Buyer a cemficate setting forth the following. (I) total 
Retail Ending Ltnes as determined by AT1 in accordance with past custom and prachce, 
as of the last day of the last full calendar month pnor to the date of the Early Fundmg 
Date plus Scheduled Future Installs less Scheduled Future DiscoMects as of such day 
("Total Retall Net Endmg Lmes") and ( i i )  total gross end user revenue for the last Full 
calendar month prior to the date of the Early Fundmg Date (the 'Total Gross End User 
Revenue") The Purchase Pnce shall be reduced by the greater of the followmg (the 
'?Performance Adlustment Amount") (x) the product of $625 00 and the mount .  if any, 
by wtuch the Total Retad Net Endmg Lmes for Allegiance's Out of ReQon Business is 
less than 730,000; and (y) the product of fifteen ( 1  5 )  and the moun t ,  if  any. by which 
Total Gross End User Revenue for Allegance's Out of Region Busmess IS less than 
$28 million. To the extent Cash and Cash Equivalents m e d t a t e l y  pnor to the Early 
Fundlng Date exceed One Hundred Eighty Seven Million Dollars ($187.000,000), the 
Performance Adjustment Amount (if any) shall reduce the Cash Purchase Price. T O  the 
extent such Cash and Cash Equivalents immediately pnor to the Early Fundlng Date are 
less than or equal to One Hundred Eighty Seven Million Dollars (6187,000,000), any 
remaming portion of the Performance Adjustment Amount shall be a reduction in the 
number of shares of the XO Common Stock (calculated using a 97.625 per share value). 
ATI's certificate shall include a calculation of the Performance Adjustment Amount. 

@) If Buyer disagrees with the certificate delivered by AT1 pursuant 
to Section3 61a) hereof, Buyer may, wthm thirty (30) days after Early Fundmg Date, 
deliver a notice to AT1 disagreeing with the calculations contained in such certificate 



and srning fonh Buyer s ca!cul?rions Any such notice o f  disagreement shall specify 
those iierns o~-anounu as io d i i c i  Buyer d ~ a g r e e s ,  and Buyer shall be deemed to have 
a p e d  \vi th  311 othe: items aiic arnouritc contained In the calculation o f  the Performance 
Adiusmmenl .Amount If Buyer does not rase  any objections to the Performance 
.4diusmsnt Unount w i t h n  Lhe period described herein. ihe Performance Adjustment 
.Arnounl WI!: hecorne h a l  and bindmg upon Buyer and  Sellers (the ‘Final Prrformance 
___ Aaiumnen~ Amount”) I n  such merit. i f n o  further payments are or may become due 
pursuani IC Ssction 2 4 hereof. ATI, ATCW and  Buyer shall deliver a v,nnen notice IO 
ihe id!ubrmenl ESCJW .4penl pursuant to the Adjustment Escrow Agreement 
insrrdcting the Adjusmlenr Escrou’ .Agenl to pay the Adjusment Escrow Amount plus 
the acc-ued mleresi on such anuunt (by wire transfer of immediately available funds) to 
AT1 

(c) If a notice of disagreement shall be duly delivered pursuant to 
Section 3 6(b), Buyer and Sellers shall, dunng the five (5) days following such delivery, 
use their commercially reasonable efforts to reach agreement on the disputed items or 
amounts in order to deternune, as may be required, the Final Performance Adjustment 
,Amount If dunng such penod, Buyer and Sellers are unable io reach such agreement, 
they shall promptly thereafter cause the Accounting Referee to review the disputed 
ilems or  amounts for the purpose of calculatmg the Final Performance Adjustment 
Amnunt (11 belng understood that LII making such calculation, the Accountmg Referee 
shall br functiorung as an expen and not as an arbitrator) In malung such calculation, 
the Accountmg Referee shall consider only those items or amounts as to which the 
panies have disagreed The Accounhng Referee shall deliver tu Buyer and Sellers, as 
promptly as pnchcable @ut m any case no later than fifteen (15) days from the date of 
engagement of the Accounting Referee), a report sening forth such calculation Such 
report shall be final and bmdmg upon Buyer and Sellers The cost of such review and 
report shall be borne by Buyer and Sellers in the reverse proponion that the aggregate 
dollar amounts of disputed items w h c h  are resolved m favor of Buyer or Sellers (as 
applicable) bears to the aggregate dollar amount of all  disputed items resolved by the 
Accounnng Referee 

(d) If the parties hereto agree, or the Accountmg Referee deterrmnes, 
that the Final Performance Adjusment Amount is greater (the "Additional Amount”) 
than the amount set forth in ATl’s cerhficate delivered pursuant to Section 3.6(a), then 
within two ( 2 )  Busmess Days of such determination pursuant to this Section3 6, Buyer 
and Sellers shall deliver a wnnen nouce to the Adjustment Escrow Agent pursuant to 
the Adjustment Escrow Agreement hstructmg the Adjusment Escrow Agent to pay the 
Additional Amount plus the accrued interest on such amount (by wire transfer of 
immediately available funds) to Buyer, and, if no funher payments are or may become 
due pursuant to Section 3 4 hereof, the balance of the Adpsment  Escrow Amount plus 
the accrued interest thereon to AT1 The Adjustment Escrow Account shall be the sole 
source of payment for any payment obligation of Sellers pursuant to Section 3 6. 

3 7 Allocation of Purchase Price Buyer shall, within 120 days after 
the Closmg Date, prepare and deliver to Sellers a schedule (the “Allocation ScheduIe’3 
allocating the Purchase Price a d  the Assumed L~abilities among the Acqulred Assets m 

28 
C I D I ~ ~ . n , * l l . l l l n . . U o U I * U I *  D K  



accordance with Treasur, Replatiori Seclion I 1060-1 (or any comparable provisions of 
state or local tax l a w )  or any successor provision AT1 may propose to Buyer specific 
changes rr! the Allocation Schedule a l t h ~ r i  [en [ 10) days of the receipt thereof I f  no such 
changes are proposed in writing to Buyer w!tiun such tune, Sellers will be deemed IO 

have  agreed to the Allocatior. Schedule lf  such changes are proposed, Buyer and AT1 
will neeoudle tn good faith and will use rheir besi effons [o agree upon the Purchase 
Price allocation I f  Buyer and A l l  cannot mutually resolve ATl's  reasonable objeciions 
lo the Allocation Schedule wittun ten ( I O )  days after Buyer's receipt of such objections, 
such dispute w t h  respecl to the Allocation Schedule shall he presented to the Accountmp 
Rereree, on the nexr day for a decision that shall be rendered by h e  Accounhng Referee 
within lhirtv calendar days thereafter and shall he final and bmding upon each of the 
panies Tne fees, costs and expenses Lncuned m connecfion therewith shall be shared in 

equal  amounts by Buyer, on the one hand, and Sellers, on the other hand Buyer and 
Sellers each shall repon and file all Tax R e m s  (mcluding amended Tax Returns and 
claims for refund) consistent w i t h  the Aloca~ion  Schedule, and shall take no position 
conoary thereto or mconsistent therewith (including many audits or examinations by any 
taxing authonty or any other proceedngs) Buyer and Sellers shall cooperate in the filmg 
of any forms (mcluding Form 8594) with respect to such allocanon Norwithstanding any 
other provisions of this Agreement. the foregoing agreement shall s w l v e  the Closing 
Date 

ARTICLE IV 
REPRESENTATIONS AND WARRANTIES OF SELLERS 

Sellers hereby,jomtly and severally. represent and warrant to Buyer that 
as of December 18, 2003 (unless another date is specified): 

Existence. Good Standme. and Power Each Seller and Operating 4.  I 
Subsidiary is a corporation validly exisnng and in good standmg under the laws of the 
state of its tncorporation, and has all requisite power and authonty to own. lease and 
operate the Acquued Assets to be sold hereunder and to carry on its business as presently 
conducted Each Seller and Operatmg Subs~diary IS qualified or hcensed to do business 
as a foreign corporation and is in good standing rn every Jurisdiction where the nature of 
the busmess conducted by i t  or the propenies owned or leased by it requues qualificat~on. 
except wbere the falure to be so qualified, licensed or m good standing would not 
reasonably be expected to have a Matenal Adverse Effect. Each Seller has all requisite 
power and authonty (a) to execute and dehver tlus Agreement and the other Transaction 
Documents and (b) subject to entry of the Sale Order, lo  perform its obligations 
hereunder and thereunder. 

4.2 Authority. The execution, dehveryand performance of this 
Agreement and the other Transaction Documents by each Seller, the performance of 
Sections 6 17(a) and 
performance by each Seller of its other obligat~ons hereunder and thereunder and the 
consummation by each Seller of the transactions contemplated hereby and thereby have 
been duly authorized by all necessary corporate action on the part of each Seller 

by  each Seller, and subject to e n 0  of the Sale Order, the 



3 ? Execuoon and rind in^ EffecL This .4preement has been and each 
of the other Jransaction Documents has been or wil l  be at Closing, duly and validly 
executed and delivered by e2ch Seller and constimtes, a!id, following the enterlng of the 
Sale Order, this Agrcement. the @ h e r  Tramaction Documents and the transachons 
contemplnted hereby and thereby will constimle (assuming in each case the due and valid 
authonzation execuiion a n d  deliveQ hereof by the other panies hereto and therelo), a 
valid and I e p l l y  binding obliption of such Seller enforceable against such Seller in 

accordance w i t h  11s i ems  

4 4 I\o \ ‘ io lat ion Except as  disclosed rn Schedule 4 4 of the 
Disclosure Schedules, the execution, delivery and performance by each Seller of this 
Agreerneni, b e  other Transacoon Docurnenrs and the transactions contemplated hereby 
2nd thereby. do not and w i l l  not conflict with or result m, with or without the givlng of 
notice or lapse of tune or both, any violation of or constimte a breach or default, or give 
rise to rhc creation of a Lien upon any of the Acquued Assets (or the assets of the 
Operating Subsidianes) or to a n y  right of acceleration, payment, amendment, 
cancellation or ternnation, under (a) the certificate of lncorporation or bylaws of any 
Seller or any Operatlng Subsidivy or any resolution adopted by the board of directors of 
such Seller or any Operarmg Subsidiary and not rescinded, (b) subject Io entry of the Sale 
Order, any ageement or other mstrument to which any Seller or Operatmg Subsidiary is 
a p a w  or by which such Seller or Operating Subsidiary or any of its respective properties 
or assets is bound, (c) subject to entry of the Sale Order, any Order of any Governmental 
Entity to which any Seller or any Operatmg Subs~diary IS bound or subject, or (d) subject 
to e n p  of the Sale Order, any Law applicable to or binding on any Seller or any of its 
respective properties or assets or any Operatmg Subsidiary, except, m the case of clauses 
(b), (c) and (d) of h s  Sectton 4 4 , t o  the extent such confllct, v~olat~on.  breach, default, 
crcation of Lien or nght would not be reasonably expected to have a Matenal Adverse 
Effect 

4 5 Thud Parry Approvals. Except for (a) any approvals required m 
order to comply with the provisions of the HSR Act, (b) any FCC Consent and State PUC 
Consent as requ~red by applicable Law, (c) the Sale Order and (d) any other thud party 
approvals as are reflected on Schedule 4 5 of the Disclosure Schedules hereto, including 
with respect to any computer software program and databases, the execuhon, delivery 
and performance by Sellers of ths Agreement, the other Transaction Documents and the 
transactions contemplated hereby and thereby, do not requlre any consents, waivers. 
authonzatioos or approvals of, or filings wth, any t h d  Persons which are both matenal 
to the Buslness and which have not been obtalned by Sellers. 

4.6 Financial Statements. 

(a) AT1 has delivered to Buyer copies of (I) the audited consolidated 
balance sheets of AT1 and its Subsidiaries as of December 3 1,2002 and 2001 and the 
relared audired consolidated statements of income and of cash flows of AT1 and Its 
Subsidiaries for the years then ended and (ii) the unaudited consolidated balance sheets 
of AT1 and I &  Subsidianes as at September 30, 2003 and the related consolidated 
statements of income and cash flows of AT1 and Its Subsidianes for the nme (9) month 



p e r d  then ended (such audiied znd unaudited statements. includmg the related notes 
and  schedules thereto. are reierred to herem as the ‘Financial Statements”! Each of the 
F!nancial Slaiements has been prepared tu accordance with GAAP consistently applied 
throughoui the periods presented and presents fzirly i n  all matenal respects the 
consolidated financial position. results of operations and cash flo\cs of A i 7  and its 
Subsidlanes as at the  dates and for the penods indicaied 

For the purposes hereof, tk audited consolidated balance sheer of AT1 and 
its Subsidlanes as a1 December 31, 2002 is referred to as  the “Balance Sheet” and 
Deccmber 3 I .  2002 is refened 10 as the “Balance Shea Date ” 

(b) A7.1 h3s delivered or made available lo Buyer copies of each of 
Sellers’ and each Opcraring Subsidmies’ ( I )  post-Pehtion monthly latest flash reports 
and (ii) post-Perition monthly operating repons that Sellers’ and the Operaong 
Subsidlanes have filed uirh the Bankn~ptcy C o w  To Sellers’ Knowledge, each such 
r m n t l d y  operating repor( is,  and each monthly operatmg repon fo be filed with the 
Bankruptcy Court will be, complete, accurate and rmthhl. Each flash report to be 
dehvered to Buyer pursuant to Section 6 5(d) hereof will be prepared in good faith 
consistent with past practice and based on the Sellers’ prelirmnary books and records 

Seller has made all requued filmgs with the U S. Secunties and 
As of their respective 

(c) 
Exchange Commission (the ‘ 3 3 ’ )  smce December 3 I ,  2001 
dales of filmg, all such filmgs complied as to form IKI all rnatenal respects with the 
requirements of the Secunties Exchange Act of 1934, as amended (the ‘2xchangc 
- Act”), and the rules and regulanons of the SEC promulgated thereunder applicable to 
such SEC filings, and such SEC filings did not contau any untrue statement of a 
matenal fact or ormt IO state a matenal fact required to be stated therem or necessary to 
make the statements therein, in light of the cucurnstances under whlch they were made, 
not rmsleading 

4.7 No Undisclosed Liabilities Except as would not reasonably be 
expected to have, individually or rn the aggregate, a Matenal Adverse Effect, Allegance 
has no indebtedness, obligation or Liability of any land (whether accrued, absolute, 
contingent or othemse,  and whether due or to become due), that would have been 
requued to be reflected m, reserved against or otherwise described on a balance sheet of a 
Seller or Operatmg Subsidiary or m the nores thereto in accordance with GAAP which (i) 
IS not shown or descnbed on the Balance Sheet or the other Fmancial Statements or the 
notes thereto, (ii) is not shown or descnbed on Schedules 4.7. 4 9, 4 17(b) and 4.20 of the 
Disclosure Schedules or (bi) was not incurred m the Ordnary Course of Business since 
the Balance Sheet Date. 

4.8 Title to Acquued Assets; Sufficiency. Except as set forth on 
Schedule 4 8 of the Disclosure Schedules, Sellers own and have good title to each of the 
Acqulred Assets (and the assets of the Operatmg Subsidiaries to the extent such assets are 
not Excluded Assets), mcludmg the capital stock of the Operating Subsidiaries, and the 
Operating Subsidiaries own and have good h t k  to their assets other than the Excluded 
Assets, in each case free and clear of all Liens other than Permined Liens. The Acquued 



.4Ssel5 comtirute all  of the asset: and propenies used in or held for use lli h e  Buslness 
(other t h a n  [lie Excluded Assets) and =e sufficient for Buyer to conduct the Business 
(other t h a n  the Excluded Assets) from ana  im-nediaiely aher the Closing Date wlrhour 
Lntermption and ui h e  Ordinan. Course oFBusiness 

6 0 Communicetioni Licenses Sellers and the Operalinp Subsidiaries 
a re  i he  authorized lepal holders or o t h e r w : x  hzve ri$s to Lhe Cornmunicarioni 
Licenses. u hicb licenses c~nstituic aU of the matenal Licenses, hom the FCC or the Stale 
PLIC: thnr are necessa? or requirsd for analor uszd in [he operation of rhe Business as 
prescntl? operaied All Lhe Cormnunicaiions Llcences mere d u l y  obtained and are valid 
a n d  in fulf iorct. and  eflem unimpaired b! an! Londltion. excepi those conditions t i lai 
mdy be contmed uithn the t e r n s  a f  such Corrmunications Licenses which would not 
Pave 2 Marenal .Adverse tfieci on L+ busrness as presently operaled txcepi as sei ronh 
on Schedule 4 9 of the Disclosure Schedules, Sellers are i n  compliance tn all matenal 
respecti u,irh h e  Communrcai!ons Acl of 1934 as amended, and the rules, repulations 
and policies of the FCC and all applicable State PUCs There is not n o w  pending or, to 
Sellers' Knowledge, threatened, any aciion by or before the FCC or any Slate PUC in 

whlch !he requested remedy is the revocalion, suspension, cancellation, rescission or 
modificalion of any of tile Communicaiions Licenses Schedule 2.l(d) of the Disclosure 
Schedules contams a complete and correct list of Sellers' Cornmumcations Licenses 

4 10 Absence of Certain Developments Except as expressly 
contemplated by this Agreement or the Operational Resh-uctunng Activities. as set forth 
on Schedule 4 I O  of the Disclosure Schedules or in connection with the filmg of the 
Cases, from the Balance Sheet Date through December 18, 2003 Sellers have conducted 
the Business only m the Ordinary Course of Business 

4 1 ! Tangible Persona! Prooerty All items of rangible personal 
property which are Acquired Assets and whch,  individually or m the aggregate, are 
material IO the operahon of the Busmess are m good conhtion and in a state of good 
rnamtenance and repair (ordmary wear and tear excepted) and are suitable for the 
purposes used 

4 12 Insurance. Allegiance has in su~mce  policies m full force and 
effect for such amounts as are sufficient for all requlrements of Law and the Credtt and 
Guaranty Agreement dated as of February 15, 2000 among Allegiance and the lenders 
party thereto (the "Senior Credit Aereement"). 

4.13 

(a) 

Accounts and Notes Receivable and Pavable. 

All accouncs and notes receivable of Sellers and the Operatmg 
Subsidianes have arisen from bona fide transactions m the Ordinary Course of Business, 
m d  in the case of accounts and notes receivable that are not Excluded Assets, are 
payable onordinary made lerms and are reflected on the books and records of Sellers 
and the Operatmg Subsidiaries in accordance with GAAP consistently applied, 
including reserves for returns and doubtful accnunts. 



(b) Aii accounts payable of Sellers a i c  the Operatmg Subsidianes 
reflected ~n the Balance Sheet e-  arismg after the date thereof are the result of bona fide 
transactions .n the Ordinan Course of Business and have been paid, are not yet due and 
pavable or arc bems dispuwc in  good faith and are reflected on the books and records of 
Seliers and !he Oprralinf Subsidianes tn accordance n irh C . U P  consistently applied 

4 14 Relaied Pam, Transactjons 

(a) Except 2s set forih m Schedule 4 141a) of the Disclosure 
Schedules, none of Sellers. any Affiliate of any Seller or an) of their respective directors 
ana officers with a title of Senior Vice President or higher (I) owns any direct or indlrecr 
marerial inkrest of my h n d  in. or controls or is a duector. officer, employee or partner 
01.. or consultant to, or lender LO or bonower from or has a matenai right to participate m 
lhe profiu of. any Pcrson which is ( A j  a competitor, supplier, customer, landlord. 
renznl. of an) Seller or Operating Subsid~ary. (B)  engaged m a business relaied to the 
Business. or (C) a participant m any transaction (including a loan lransachon, other than 
employce advances m the Ordmary Course ofBusiness) to which any Seller or 
Operatmg Sobs ld iw is 9 p a q  or (11) is a party to any Contract w ~ t h  any Seller or any 
Operating Subsidiary 

(b) Except as set forth m Schedule 4 14(b) of the Disclosure 
Schedules, edch Contract, agreement, or arrangement between any Seller or Operatmg 
Subsidiary on the one hand, and any Affliale of any Seller or Operating Subsidiary 01 

my duecior of any Seller or any officer of Sellers w t h  a title of Senior Vice President 
or higher on the other hand, IS on commercially reasonable terms no more favorable to 
the Affiliate, director, officer or employee of suchSelier or Operating Subsidiary than 
what my thlrd party negotiating on an arms-length basis would expect 

4.15 Suppliers Set forth on Schedule 4 15 o f  the Disclosure Schedules 
IS a complete and accurate list of (a) the ten ( I O )  most sigruficant equipment suppliers 
and @) the ten ( I O )  most sigmficant mamtenance suppliers (based upon dollars billed to 
Allegiance) d u n g  the qumer ended September 30, 2003, showing the appromate  total 
billlngs to Allegiance from each such suppller d u m g  such quarter Except as set forth on 
Schedule 4 15 of the Disclosure Schedules, smce September 30,2003, there has not been 
any ( I )  terrmnation, cancellation or curlailment of the business relanonshp of any Seller 
or Operatmg Subsihary, as applicable, with any of the suppliers set forth on Schedule 
4 I5 of the Disclosure Schedules or (11) written notice from any of the suppliers set forth 
on Schedule 4 15 of the Disclosure Schedules of an intent or request to so t e r n a t e ,  
cancel, curtail or change, and, to Sellers' Knowledge, no written threat or wntten 
indication that any such termination, cancellation, curtailment or change is reasonably 
foreseeable, except, in each case, for such termmation, cancellation, curtailment or 
change w h c h  would not reasonably be expected to result m, mdivldually or tn the 
aggregate, a Matenal Adverse Effect. 

4 16 Fees and Expenses Sellers have engaged the firm of Greenhill & 
CO., LLC to assist them m connection with the maners contemplated by this Agreement 
and will he responsible for the fees and expenses of such firm. Other than as descnbed m 
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t!x precedmg sentence or as is pdyzble by Sellers or their 4i:i l iates and not by Buyer, no 
hroker inxestment banker. financial advisor or olher Person is entirled i o  any broker’s, 
finder’s, financial advisor’s nr other simlar fee or cornmission tn connection w t h  the 
transactions contemplated b? this Apeement, based upon arrangements made by or on 
behalf of any Seller or a n y  or their rtspeclive Affiliates 

4 17 

( a )  

Compliancz With Laws. Licenses 

Excepl as set forih on Schedule 4 17ia) of the DiSClOSure 
Schedules, since December 31.  2002 ( I )  Allegiance has complied in all material respects 
wilh all Law5 relatmg to rhe operalion of the Business, and ( i t )  no Seller or Operating 
Subsidiary has received a n y  wnnen or other notice of or beer! charged with the violarion 
of any Laws TO Sellers’ Knowletige, no Seller or Operating Shsidiary is under 
investigation with respect to any matenal violation of a n y  Laws 

(bj Schedule 4 1 i jb )  of the Disclosure Schedules contains a list of all 
matenal Licenses (other ban Cammumcations Licensesj which are required for the 
operation of the Busmess as presently conducted and as presently intended to be 
conducted Except as set forth on Schedule 4 I7(b) of h e  Disclosure Schedules, 
Allegiance currently has all such matend Licenses whch are required for the operation 
of the Business as presently conducted No Seller or Operatmg Subsidiary is m default 
or V I O I P I I O I I ,  and no event has occurred whch,  mith notice or the lapse of tune or both. 
would consnmte a default or violation, in any matenal respect of any term, conditlon or 
provlsron of such License to which 11 is a party, to whch  the Business IS subject or by 
which Its properhes or assets are bound other than any such violation that would not 
reasonably be expected to have a Ma~enal Adverse Effect 

4 18 Enwonme ntal Matters To Sellers’ Knowledge, except as 
described on the attached Schedule 4.1 8 of b e  Disclosure Schedules: 

(a) Each Seller and Operating Subsidiary and the operations of each 
Seller and Operatmg Subsidiary are in compliance with all applicable Environmental 
Laws, except to the extent such noncompliance would not reasonably be expected to 
have a Matenal Adverse Effect 

(b) No Seller or Operating Subsidiary is he  subject of any Order 01 

has received any written nohce of any violations or Liabil~ties. lncludmg any 
inveshgatory. remedial or corrective obligations, ansing under Envuonmental Laws and 
relating to the operahon of the Busmess, except notices of  such v~olalion or Liability 
w h c h  would not reasorably be expected to have a Matenal Adverse Effect 

4.19 Intellectual Property Schedule 4.19 of the Disclosure Schedules 
contams an accurate and complete list of all lntellectual Property owned by any Seller or 
Operating Subsidiary, other than unregistered trademarks, tradenames and copyrights, 
none of wluch IS matenal to the operation of the Acquued Assets. Except as set forth in 
Schedule 4 19 of the Disclosure Schedules, there is no pendmg, or to Sellers’ Knowledge, 
threatened clams or Litigation of any nature matenally affectmg or relatmg to the 
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Intellecrual P ropeq  Schedule 4 I9 of the Disclosure Schedules lists all  winen notices 
or wntien ciaims currently pending oi received by  an! Seller os Operaung Subsidiap that 
c lam infnneerneni of a n y  maienal domcsric or i o r e i p  leners patent, patent applicnnons. 
paienl I i c e n x  sofrware licenses 2nd know-  how licenses. rade names. trademark 
rzsisxatioiis Lid applications. :enice marks. copynnghk copynghi r ep ra r ions  or 
applications made sxreis.  iechnicaJ knov, ledge know how or  other confidenuat 
propr ietap iniormst~on €xcept a. sei fonn on Schedule 4 19 of the Disclosure 
Sciiedules l h r re  15. io Sel lers '  Kncin.ledfc no rrasonahle basis upon whcn my claim 
ma! be assened apeins: an! Se le -  0' Operaiinr Subsidla? Tor matenal ininnEemenr or 
m,;zppropneiion of  an! o f ihe  foregoing U n n c  or 5ellz:s any Operating Subsidiary. or 
ic Seller." h o u  led@?. an! otfiei Persor. 1 5  m m:ier:al deiaulr or v.ioianan of any 
Cnnr ra s i  pursuant io which r i-~: '  S s l l t i  o- Operaiing 5ubsidiap license: Intellecrual 
P ropmy for rhe Busmess 

4 20 Contracts Excrpl a! sei fonh on Schedule 4 20 of the Disclosure 
Scheauies, Schedule G of Sellers' schedule of assets and l iab i l i r ies  as filed w i h  h e  
Bankruptcy Court conram a iisi of a l l  pre-Petition matenal Conlracis, includmg (I) each 
Executory Contract contairung a ?op-Cornpete Covenant, (11) each Executory Contract 
related to the purchases OJ sales of indefeasible nghts of use or leases of capacity and 
( 1 1 1 )  each interconnection agreement with an ILEC Schedule 4 20 of the Discloswe 
Schedules sets forth as of December I S ,  2003. each ma~enal  Executory Contract to wtuch 
any Seller or any Operating Subsidiary is a patty and by or to whch any Seller, 
Operaring Subsidiar). or any of thelr propemes is currently bound or subject or may be 
bound or subject True and complete copies of a l l  matenal Executory Contracts have 
been delivered or made available to Buyer ,All of the Assumed Contracts are valid, 
binding and enforceable in accordance wth heir respective terms, except as designated 
on the attached Schedule 4 20 of the Disclosure Schedules and except as such 
enforceability may be Ilmited by (I) applicable insolvency, b a h p t c y ,  reorganization, 
moralonurn or olher sunilar laws affecting creditors' nghts generally and (11) appllcable 
equitable pnnciples (whether considered in a proceedmg at law or in equity) Except as 
set forth on Schedule 4.20 of the Disclosure Schedules, no Seller is, and to Sellers' 
Knowledge, no other parry thereto is, m matenal default m the performance, observance 
or fulfillment of any obligation under any Assumed Contract (other than any Cure 
Amounts to be paid hereunder by Buyer or Sellers, as applicable). and, Io Sellers' 
Knowledge, no event has occurred, whch  with or without the giving of notice or lapse of 
time, or both, would constitute a matenal default thereunder. Except as set forth on 
Exhtbit A o f  Schedule 4.20 of the Disclosure Schedules, Sellers have not entered mto my 
matenal post-Petition Contracts (mclud~ng mterconnection ageements). 

4.21 Real Property 

(a) Schedule 4 2 I (a) of the Disclosure Schedules lists, all Real 
Property Leases relating to the operation of the Busmess to whch m y  Seller or any 
Operatmg Subsidiary IS a party. 

(b) Except as set forth on Schedule 4.21(b) of the Dlsclosure 
Schedules, the Real Property Leases constitute all mterests m real properry used or held 



for u %  as  of December 18 2003 in conneclion with the Business by  Sellers and the 
Operating Subsidlanes and which are necessa? Tor h e  contlnued operation of the 
Business by Sellers and the Operatlnf Subsidianes as the Business was conducted as  of 
December 18,2003 

4 22  k s  Except as descnbed on  the anached Schedule C 22 of the 
Disclosure Schedules 

( a )  ( I )  all Lncorne Tax R e m  and all other matenal Tax R e m s  
r e q u i x d  lo be filed by or on behalf of Sellers. the Operating Subsidiaries or any 
.4ffil;ated Group have been duly and nmely filed with the appropriate Governmental 
Eniiry in all  rnaierial respects, tn a l l  pnsdicnons tn whch  such Tax Retums are requued 
tu bc Lied (sfier g i ~ m g  effect lo any valid extensions of tune in which to make such 
filings), and all  such Tax Rzrums are true, complete and correct m all material respects, 
(ii) except as prohibited or stayed by the Bankruptcy Code, all  Tries payable by or on 
behalf of Sellers, the Operabng Subsidianes or a n y  Affiliated Group have been fully and 
hmeiy paid or adequately reserved for on Allegiance's Financial Statements (m each 
case, other than Taxes that, in tk aggregate, are not matenal in amount), and any Taxes 
not yet due have been adequately accrued in accordance with GAAP,  and (111) no waivers 
of statutes of t~miation have been given or requested with respect to any Tax Return 
requlred to be filed by or on behalf of Sellers, the Operatmg Subsidnnes or any 
Affi!ia[ed Group, 

(b) except as prohibited or stayed by the Banlouptcy Code, for all 
open Tax years all Taxes required lo be withheld, collected or deposited by Sellers or the 
Operailng Subsidiaries have been timely wtthheld, collected and deposited m all matenal 
respects and. IO the extent required by Law, ail such Taxes have been paid when due to 
the appropriate Governmental Entity and each Seller and Operatmg Subsidlay is m 
compliance in all mateml respects with respect to all withholdmg and information 
reportmg requlrements under all applicable Laws, 

(c) no federal, state, local or foretgn Tax audts  or adrmnistrative or 
judicial Tax proceedmgs are pending or being conducted with respect to Allegiance, and 
neither Allegiance nor any predecessor has received from any federal, state, locd or 
foreign Governmental Entity (includ~ng jurisdicuons where Sellers have not filed a Tax 
R e m )  any (A) notlce mdicatmg an mtent to open an audit or other review, or commence 
any  other admmsbative orjudicid Tax proceeding that is shll active, (B) request for 
information related to Tax matters where the examination or mvestigahon glving nse 10 
such request is sbll open, or (C) notice of deficiency or proposed adjUStmeDtS for m y  
amount of Tax proposed, asserted, or assessed by any Governmental Entity that remans 
unpnd No written c lam has been made by a Governmental Entlry XI a junsdictlon 
where such Seller or Operating Subsidiary does not file Tax  Retums that such Seller or 
Operating Subsidiary IS or may be SubJect to taxation by that jurisdiction; and 

(d) Buyer and the Acquved Assets will not be bound by a Tax sharing, 
Tax allocation, Tax indemnity or other similar agreements or arrangements (whether or 
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nor wnnen) ~ r ’ r l h  rcspect to or r n i , o l \ ’ ~ g  Sellen or the .4cquued Assets after the Closmg 
Date 

4 23 

(a) 

Emplovee Benefits. Labor Matters 

_Scilt.dule 4 23(a) of the Disclosure Schedules sets forth a list of 
all inalenal “employee benefii p i a s , ”  as defined in section 3(3) of E N S A  (wherher or 
nor iubiecl io ERISA) oiher ihan a “rnuliiemployer plan,” as defined i o  Section 3(37) of 
ERIS\ .  and  each matenal caferena, matenal bonus, incentive or deferred compensation. 
s e i  srancr. ierminauon, retention, change of control, siock oprion, stock appreciation, 
siock purchase, phaniom stock or other equipbased, loan, performance or other 
employee or  retiree benefit or cornpsnsation plan, program, arrangement, agreement, 
policy or uiidersranding, whether wntlen or U n W R e n ,  under wtuch any Employee or 
former Employee (includmg a n y  beneficirnes and dependents thereof) is or may 
become e1;gible to panicipate or denve a benefit and that is or has been mamtained, 
esrabhshed or conrnbuted io or requued to be contnbuted io by Allegiance (“Employee 
Benefit Plans”). With respect to each Employee Benefit Plan, a copy of each of the 
following documents ( i f  appiicabk) has been provided or made available to Buyer. (I) 
the most recent plan document for any Employee Benefit Plan covered by ERISA and 
all amendments (hereto, (11) the most recent summary  plan description, (111) the most 
recent trust document or any Uurd parry funding vehcle (mcludmg msurance) and all 
amendments thereto, ( iv)  the two most recent Forms 5500 required to have been filed 
with the IRS and all schedules thereto, and the most recent IRS determination lener. AI1 
conmbutions required to have been made by Alleg~ance under any Employee Benefit 
Plan or any  applicable Law to any u u s t s  established thereunder or in connection 
therewith have been made by the due date therefore (includmg any extensions). The 
Employee Benefir Plans have been administered UI accordance with then terms III all 
m a t e d  respects and are m compliance with applicable Law in all matenal respects. 
Neither Allegiance nor any trade or busmess (whether or not mcorporared) which is or 
has ever been under common control, or which is or has ever been treated as a smgle 
employer, wth Allegiance under Section 414(b), (c). (m) or (0) of the Code ( ‘ E m  
Affiliate”) have at any tune wthm the last six years, mamtamed, conrnbuted to, or had 
any obligation to contribute to, or has any liability (fixed or contingent) with respect to, 
any “smgle-employer plan” as defined in Secrion 4001(a)( 15) of ERlSA or any pian 
subject to Sections 4063 or 4064 of ERlSA ( ‘hul t iple  employer plan”). 

(b) Each Employee Benefit Plan mtended to be qualified under 
Section 401(a) of the Code, and the must (if any) forming a part thereof, is qualified and 
tax exempt under Code Section 401(a) and 501(a) and has received a favorable 
detemnanon letter from the IRS as to its qualification under the Code and to the effect 
that each such bust is exempt from taxation under Section 501(a) of the Code, which 
d e t e m a t l o n  letter covers the GUST Amendments and to the Knowledge of Sellers. 
nothing has occurred smce the date of such determination letter that could reasonably be 
expected to adversely affect suchqualification or tax-exempt status. 

(c) Allegiance does not provide nor is i t  obligated to provide, any life 
tnsurance or health benefits, mcludmg prescription drugs (whether or not msured) to any 



IndiLiduaI afier ius or her terminatioP of employment or service with any  ofthe Sellers 
oi ihe Operating Subsidiar;es rxcent as rnzy be required under COBRA and at the 
expense of the indibicuel or th: mdividual’s beneficiar). and except as provided under 
severance agreements Se:lers 2nd their ERISA Affiliates whch rnamtain a “group 
hezlth plan” within the niearunf 01’ Section 5000(b)(l) oflhe Code have complied in all  
rnaienal respects with the noticc and coniinualion requtrernem of COBR4 and the 
replations thereunder and  cor.parable stale law: 

(d)  Schedule 4 2 3 i d )  of the Disclosure Schedules lists each 
multieinployer plan (as defimrd in Section 4001(aj(3) of ERISA) to w h c h  h e  Sellers or 
their ERISA Affiliates are obligaled to connibute ( ‘ t lul t iemployer Plan”). and there IS  

no potcntial liability under any other muliiemployer plan to whch the Sellers or their 
HUSH ~i f i l i a t e s  are, or within the precedmg S I X  ( 6 )  years were, obligated to contnbute 
To  Sellers’ Knowledge 
respect lo  any Multiemployer P h  that presents a matenal risk of a complete or partial 
wthdrawal of the Sellers or any E N S A  Af fhate  under subtltle E of Title I V  of ERlSA 
and the SeUers and their ERISA Affiliates have not, w~Lhm the precedng six years, 
w i t h d r a w  m a complete or pantal withdrawal from any multiemployer plan or incurred 
any conungent liability under Section 4204 of ERISA To the Sellers’ Knowledge, no 
Muitlemployer Plan 1s m “reorpantzation” or “msolvent ” 

(I) no cond~tion exists and (11) no event has occurred with 

(e) There are no collective bargauung agreements with any labor 
union representing Employees There i s  no Employee labor strike, drspule, sJowdown, 
or stoppage pendmg or, to the Sellers’ Knowledge, threatened by Employees against 
Allegiance To Sellers’ Knowledge 
bemg negotiated and (11) no orgaruzlng effort I S  currently being made or has been 
threatened with respect to the Employees Allegiance is and has been u1 matenal 
compliance with all Laws relating to e m p i o p e n t  practices. terms and conditions of 
employment (mcludmg termination of employment), wages, hours of work and 
occupahonal safety and health, and worker classificatton and at all times since 
November 23, 1999, bas been m matenal compliance with the requuements of the 
lmmigration Reform Conrrol Act of 1986 Aleglance is In compliance with WARN 
and any smilar state or local “mass layoff’ or “plant closing” Law m all matenal 
respects There is no unfau labor prachce complamt pendmg or, to Sellers’ Knowledge, 
threatened agamst Allegiance before the National Labor Relations Board 

(I) no collective bargatrung agreement IS currenrly 

( f )  There 1s no Assumed Conbact covering any person that, 
individually or collectively, could give rise to the payment of any amount that would 
constitute an “excess parachute payment” within the meaning tk Section 280G of the 
Internal Revenue Code or any sinular provision of foreign, state or local Law. 

4 24 Lltigatlon Except as set fork on Schedule 4.24 of the Disclosure 
Schedules and for Clams that will be hscharged pursuant to the Banlauptcy Court 
Order 

(a) other than the Cases, there is no Litigation pending or, to Sellers’ 
Knowledge, threatened against, relatlng IO or affecting Allegiance or any Subsidary 
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n'ilh respec1 10 the Business or my of the Acquired .Assers whch would reasonably be 
expecled ( t i  I @  result LII the issuance of  an Order restrammg enjoirung or omenvise 
prohibiting or n~akrng  illegal the consummai;on of any a i  t h e  transactions conlemplzled 
bv [his Agreernenl or (11) ro have a Matenai .4dverse Effect. 2m' 

(b'J excepl Cor Orfleri of the B&pic). C o w ,  there are  no Orde5 
ouiitandmp apainsr Allepidncc which would reasonably be expecied lo have a Material 
.Aaie:se Effec: 

< 2 5  iletulork Faitlilies -le 4 2 5  of the Disclosure Schedule: 
con;ains L m a n  mit imal ion  reieii!?p I C  4 k p u c r  s iicrwork 
Discloswr Schedules sefs forth ( I )  for each segment. the number of fibers, fiber rmles 
o i rneu u7 k d > c ( i  by .4llepiance rouir and J ~ Z ~ P  ai thud p a n  procider. i f  any and ( i i )  for 
,AlIeg:ance s IP backbone, route 2nd  C U C U I I  rype iincludng DS3s. OC3s. OC12s. OC4S 
m d  lambda waves) The inf imai ion  provided or; Schedule 4 25 of the Disclosure 
Schedule.' is accurzte and cunent m al l  malenal respecls 

Schedule 4 25 of h e  

4 26 Bmk .4ccoun& Schedule 2 I(n) of the Disclosure Schedules 
contains a m e  and complete l is! of aU of Allegiance's h a d  accounts and lock-boxes 

4 27 Subsidianes. Except for ATCW, the Operaling Subsidianes and 
Shared Technologies, AT1 has no Subsidianes 

128 Lmtat ions on Sellers' Representations and Warranties Except 
for the representations and warranties conralned IJI this Agreement, Sellers make no other 
express or unplied representation or warranty, including, representations or warranties as 
to the condition of the Acquired Assets, their contents, the Lncorne denved or potenhally 
io be denved from the Acquired Assets or the Business and Sellers hereby expressly 
disclaim al l  such representations or warranties of any kmd or nahue, or the expenses 
incurred or potentially to be utcurred m connection wlth the Acquued Assets or the 
Busmess. Sellers are not, and will not be, liable or bound i n  any manner by express or 
implied wmanties, guarantees, sfatements, promises, representations or mformation 
pettaming to the Acquired Assets or the Busmess, made or fumshed by any 
Representatives or other person representing or purporting lo represent Sellers, unless and 
to the extent the same is expressly set foxtb in th~s Agreement. 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer hereby represents and warrants to Sellers as follows: 

5 1 Existence. Good Standine and Power Buyer is a corporatlon 
validly existutg and in good standmg under the laws of the State of Delaware and has all 
requisite power and au tbnty  to own, lease and operate the properry I t  now OMS, leases 
and operates. Buyer has all requisite power and authority Lo conduct Its busmess as 
presently conducted, to execute and deliver this Agreement, the Transaction Documents 
and to perform its obligations hereunder and thereunder Buyer is duly authorized, 
qualified and licensed to transact business as a foreign corporation, and is in good 
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standng, in  e v e v  junsdiclior where the nature of its business conducted by it or the 
propenies owned or bcensed by  i t  rrquires qualification. except where that failure would 
not have a rnaienal adverse effect on Buyer or its business, or the  consummation of the 
nansactions contemplated by t h s  Agreement 

5 2 Authorit\ The execution, delivey and performance of t h l s  
Agreecinent and the Transaciion Ducumenls io which Buyer  I S  or will be a p a n y  and the 
c o n s u m ~ t i o n  by Buyer of the uansactions conternplaied hereby and thereby have been 
duly authonzed by all necessay corporaie action on the par! of Buyer 

5 3 Execulion and  Bindine Effecr Thus Apeement has been, and each 
of the Transaction Documenrs to wtuch Buyer is or wlll be a parry has  been or w111 be at 
Closing, duly and validly executed and dellvered by Buyer and constitutes, and this 
Agreemeni, the Transaction Documents and the transactions contemplated hereby and 
thereby will constitute (assuming, m each case, the due and  valid authonzation, execution 
and  deliveiy lhereofby the other panies therelo), a valid and legally bmding obhgation of 
Buyer. enforceable agamst i t  m accordance with 11s terms, subject to applicable 
bankruptcy, insolvency. reorganization, rnoratonum or other laws relating to or affectmg 
the ngbts and remedies of crediiors generally and to general prmciples of equity 
(regardless of whether considered m a proceeding in equity or at law). 

5 4 No Violation Except as disclosed UI the attached Schedule 5 4 of 
the Disclosure Schedules, the execution, delivery and performance by Buyer o f t h s  
Agreement and the Transaction Documents and the mnsactions contemplated hereby and 
thereby, do not and will not conflict with or result in, with or without the givmg of notice 
or lapse of time or both, any violation of or constitute a breach or default, or give nse to 
any right of  acceleration, payment, amendment, cancellation or temunanon, under (a) the 
cenificate of incorporation or bylaws of Buyer or any resolution adopted by the board of 
directors of  Buyer and not rescmded, (b) any agreement or other instrument to w h c h  
Buyer is a party or by whch Buyer or any of its properties or assets is bound, (c) any 
Order of any Governmental Entlty to which Buyer is bound or subject or (d) any Law 
applicable to or bindmg on Buyer or any of its properties or assets except, in the case of 
clauses (b)-(d), for such conflicts, violations, breaches, defaults or creation of nghts as 
would not, mdividually or III the aggregate, have a matenal adverse effect on the business 
of Buyer or the ability of Buyer to consummate the transactions contemplated by this 
Agreement and each of the Transact~on Documents. 

5 5 l b r d  Partv Approvals Except for (a) any approvals requued h 
order to comply with the provlsions of the HSR Act, (b) any FCC Consent and State PUC 
Consent as requlred by applicable Law and (c) any other thrd party approvals as are 
reflected on the attached Schedule 5 5 of the Disclosure Sckdules, the executlon, 
delivery and performance by Buyer of this Agreement and the Transaction Documents 
and the mansactions contemplated hereby and thereby do not requue any consents. 
waivers. authorizations or approvals of, or fihngs with, any thud Persons which have not 
been obtamed by Buyer 

40 

! 



5 6 Brokers and Flnders No broker. investment banker, financial 
aavisor  or other Person is entitled lo any  broker’s, finder’s, financial advisor’s or other 
s m l 3 ~  fee or cornmission ui corvleciion w i l h  the transacLions contemplated by t h ~ s  
Agreement. based upon arrangements made by or on behalf of Buyer or any of i t s  

.4 ffi hates 

5 5 Financine A s  of the date hereof and as of the Closing Date, Buyer 
has and will have sufficient unreslncted funos on hand or comrmned lines of credit to 
consurnmale the bansactions coniemplared by h s  Agreement (includmg the payment of 
all fees and  expenses lncurred ln connection with the transactions conternplated 
hereunder) 

5 8 SEC F i l i n q  Buyer has made all required filings with the SEC 
since December 31,2001 The Form 10-K filed with the SEC for Buyer’s year ended 
December 31,2002 and the Form IO-Q filed with the SEC for Buyer’s quarter ended 
September 30, 2003 (the ‘Fom IO-Q”) ,  as of the dates of their respective filmgs, each 
complied as to farm in all matenal respects with the requirements of the Exchange Act, 
and the IUIKS and regulations of the SEC promulgated thereunder applicable to such SEC 
filing and such SEC filing &d not contain any untrue statement of a matenal fact or omit 
to state a matenal fact required to be stated therem or necessary to make the statements 
therein, m light of the cucurnstances under wtuch they were made, not rmslealng 

5 9 Capitalization The Form IO-Q sets forth the authonzed shares of 
capital stock of the Buyer as of the date hereof and the number of shares of 11s common 
stock that mere issued and outstanlng as of October 28, 2003 The XO Common Stock 
of Buyer to be delivered at Closmg wll be validly and legally issued, free and clear of 
any and all Liens, and will be fully paid and nowassessable 

5 IO Llrmtations on Sellers’ Representations and Warranties. Buyer 
achowledges and agrees that i t  shall acqulre the Acqulred Asseu “AS IS,” “WHERE IS” 
and “WITH ALL FAULTS” on the Closvlg Date and after giving effect Io the closmg. 
subject to the terms and condihons of this Agreement 

ARTICLE VI 
C O V E N N S  OF THE PARTIES 

6 1 Conduct of Business. Except for the Operational Restructuring 
Activities, as expressly contemplated by t h ~ s  Agreement (mcluding the prosecunon of the 
Cases) or as otherwise consented to by Buyer in wnttng, dunng the period from the date 
of ths Agreement and conttnumg until the Early Funding Date, each Seller shall and 
shall cause each Operatmg Subsid~ary to 

(a) (i) conduct i t s  business III the Ordinary Course ofBuslness and 
(11) keep the Acquired Assets intact In accordance with the Ordinary Course of Busmess 
and not transfer any of such assets to Shared Technologies; 


